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1. Introduction
Structured sentencing is a global trend in the field of criminal and administrative enforcement in general, and
specifically in securities laws enforcement. Structured sentencing is designed to prevent gaps and inconsistencies
in sentencing, and to confirm that the sanctions imposed in criminal and administrative proceedings are applied
equally, according to the circumstances of each case. In this manner, in each enforcement proceeding, prosecutors
who seek sanctions and the judicial or quasi-judicial bodies that impose the sanctions will, exercise their judgment
and seek or impose sanctions based on a structured set of criteria. Defining clear criteria and structured sentencing
reduce the differences in punishment, outlines guidelines for imposing sanctions in cases of similar circumstances,
and provides the prosecutorial authorities (in our case, the ISA) and the courts (in our case, the Enforcement
Committee) with tools too make more accurate and relatively equal determinations of the appropriate means of
enforcement in each case. Another advantage of structured sanctions is the degree of certainty that it offers to
violators and violators regarding the punishment expected in their case.1
A structured sentencing system also may give expression to other ISA enforcement policies, specifically encouraging
settlements in the early stages of enforcement proceedings. By combining structured sentencing and reduced use
of enforcement measures as a result of efforts to persuade violators to initiate enforcement arrangements and the
structured sentencing system, a structured sentencing system will be instrumental in increasing resource allocation
efficiency, and rapid, effective enforcement.
The methodology and considerations defined in structured sentencing frameworks of various legal systems are
designed, first and foremost, to create equal treatment by the courts. In our matter, the Administrative Enforcement
Committee has a limited number of members, and the number of cases that it handles is much smaller than in the
general court system; As a result, there is a smaller chance of lack of equality in enforcement sanctions imposed
across cases.

Therefore, the primary interest that justifies structured
sentencing in enforcement proceedings is the desire
to define guidelines that clearly express ISA policy
on punishments, in order to ensure certainty and
transparency for the public in general, and specifically
for violators.
Structured sentencing models have been developed in and outside Israel in light of the understanding that,
criminal laws in the Penal Law and other laws (such as the Securities Law) define the maximum sentences that
courts may impose for a violation, and grant the courts broad discretion without defining guiding criteria, which is
inconsistent with the rule of law.2 This is also true with respect to the broad discretion granted to the members of
the Enforcement Committee by the Securities Law and other authorizing laws that define maximum sentences for all
types of enforcement violations.3

1. See Explanatory Note to section 40A of the Penal Law in Amendment no. 133.
2. Sigal Koguy, Efrat Hakak, and Itamar Gelbfish, “Who’s Afraid of Judicial Discretion in Sentencing? On the appellate instance and Amendment 113,”
in Law Society and Culture of Just Trials? Criminal Proceedings in Israel - Defects and Challenges, ed. Alon Harel (Tel Aviv: Tel Aviv University, 2017),
267-277.
3. Although, as stated below, in securities law the legislator took a step toward structuring discretion in sentencing by defined in the law the relevant
factors that should be taken into consideration.
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Nonetheless, alongside the desire to structure judicial
discretion in sentencing, the prosecutorial body and
the court/enforcement committee should retain
some degree of discretion in the sentencing phase.
Maintaining a degree of discretion aligns with the
principles of individualized sentencing (or the principle
of individual justice).
The argument is that judges (and in our case, the members of the Enforcement Committee) who hear a specific case
have the ability to view and consider the totality of the relevant factors and concrete circumstances in each case. As
we describe below, various legal systems have defined different degrees of discretion in sentencing.

The administrative enforcement mechanism in securities law
An administrative enforcement proceeding in securities laws (and in additional areas such as anti-trust laws and
environmental protection) is an important and effective enforcement tool in the hands of enforcement agents
worldwide responsible for supervising capital markets. When the Securities Law was enacted in 1968, a criminal
enforcement path was established for securities violations. This was the situation until the Securities Law was
amended, and a civil enforcement path was added on February 27, 2011. The Amendment to the Securities Law
was preceded by a comparative in-depth study of foreign legal systems. The picture that emerged from the preAmendment comparison was that Israel is an exception to developed and other countries in its reliance on criminal
penalties as the primary means of enforcement in the area of securities laws.
The Law created a mechanism of civil enforcement applicable to various capital market actors, and its aim was to
increase enforcement in the capital market and adjust the means of enforcement to be commensurate, effective,
and appropriate for administrative violations. The overarching aim of this law, like other securities laws, is to protect
public investors in Israel and increase enforcement efficiency.
Features of the administrative proceeding in Israel are very similar to the administrative proceedings in securities
laws in the United States, France, and England. The Israeli law combines the features of these laws, after adjustment
to the Israeli legal system.
The adjudicating body in an administrative proceeding is an independent Enforcement Committee, the majority of
whose members are external to the ISA and are appointed by the Minister of Justice. The Committee is a quasijudicial body.
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The administrative enforcement means that the Committee is authorized to impose in an administrative proceeding
are listed in sections 52AAA-FFF of Chapter Eight “D” of the Securities Law 5728-1968 (“the Securities Law” or “the
Law”) and are:

“Monetary composition” – Fines in up to maximum amount, based on a ranked list of violations
in Parts A, B, and C of Schedule Seven, and in the matter of violations that are graver than
those listed in Part C of Schedule Seven — NIS 5 million for a corporation and NIS 1 million for
an individual.
“Payment to a person harmed by the violation” – to be divided among the injured parties
harmed in such manner as instructed by the Supervisor; If a fine is also imposed on the
violator for a single violation, the additional payment awarded to the injured person will be the
higher of the following two amounts: (a) the amount of the harm caused to all parties injured
by the violation, up to 20% of the fine imposed on the violator, or (b) the amount of the profit or
benefit gained by the violator, either directly or indirectly, as a result of the commission of the
violation, but not more than the maximum permitted fine.4
“Taking steps to correct violations and to prevent their repetition” – The panel may order the
violator to furnish a bond to secure the performance of these actions.
“Prohibition to serve in a senior position in a supervised body” – for up to one year, and up to
5 years with the Court’s approval.
“Cancellation or suspension of a license, approval or permit” – suspension up to one year.
Suspensions of longer periods and revocations are subject to the Court’s approval.
All sentences may be imposed as suspended sentences.

From the explanatory note to the Proposed Increased Efficiency of Enforcement Procedures at the Israel
Securities Authority (Legislative Amendments) Law 5770-2010 (hereinafter, “Administrative Enforcement Bill” or
“the Bill”), establishing administrative proceedings in securities laws, we may infer a desire to achieve the greatest
correspondence possible to the laws applicable in other countries, such as the laws that establish the activity of the
SEC in the United States and the FCA in England. These bodies are authorized to impose a range of enforcement
measures in administrative proceedings. Therefore, the Bill proposes to authorize the Enforcement Committee
to impose on violators enforcement measures similar to those accepted in the aforementioned countries, and
specifically primarily monetary fines of significant amounts. As noted in the Bill, international experience shows that
imposing significant monetary fines is the most effective method of regulating conduct related to economic violations
because these violations are typically designed to generate monetary gains. Therefore, monetary sanctions are the
most appropriate punishment and the most effective deterrent.5

4. It is worth noting that no regulations for applying this enforcement measure have been promulgated and therefore it is not implemented.
5. Explanatory Note to Administrative Enforcement Bill, 459-460.
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The selected administrative enforcement measures in each procedure represent a balance: On the one hand, the
ISA wishes to regulate the actions of various market players and to deter securities violators, while overcoming
the problematic pre-Amendment situation that necessitated a choice between a criminal proceeding and nonprosecution. On the other hand, the administrative enforcement procedure does not include the defenses inherent
in laws of criminal procedure, and therefore the types of enforcement measures and their severity must be adjusted
to the limited scope defenses available in administrative enforcement proceedings.6
For the purpose of imposing enforcement measures, the Law distinguishes between different types of violations
and violators, in order to create correspondence between the severity of the violation or type of violator and the
most appropriate means of enforcement for them.7 For example, the Law distinguishes between the means of
enforcement imposed on violations listed in Parts A, B, and C of Schedule Seven of the Law.8 The Enforcement
Committee has discretion in selecting the most appropriate means of enforcement, including the scope and degree
of the sentence, up to the maximum determined by law for each violation.
In Section 52ZZ of the Law, the legislator defined a closed list of factors that the Enforcement Committee must take
into account when considering the imposition of enforcement measures. According to the wording of the Law, it
appears that the entire range of factors must be considered in each case, to the extent that they are relevant to the
circumstances of the case.9 Section 52ZZ of the Law determines that:
Article Three: Administrative Means of Enforcement
(Amendment 5771 (no. 2)]
Imposing administrative means of enforcement
52ZZ. If the panel concluded that a violation was committed, it may impose on the violator one or more of the
administrative means of enforcement prescribed in this Article, subject to the provisions of section 52GGG; the panel
shall choose the means of enforcement and extent thereof from among the means of enforcement said in this Article
according to these considerations only:
(1) the facts that constitute the violation;
(2) other factual circumstances of the violation that were proven in the panel’s sessions, including the extent of the
violation, the profit realized or the loss prevented by it and the consequential damage that was caused;
(3) the existence or absence of previous violations;
(4) steps taken by the violator when the violation was discovered, including stopping the violation at his initiative
and reporting it to the Authority, various steps taken to prevent repetition of the violation and reduction of the
consequential damage that was caused;
(5) personal circumstances of the violator that led to the commission of the violation or other exceptional personal
circumstances;
(6) the Authority’s enforcement policy.

The list of factors that the panel must take into account in selecting the means of enforcement was added only
at a relatively late stage in the legislation process. The original version published by the ISA did not mention any
factors for structuring the administrative sentencing process; It merely determined that the panel has the authority
to impose one or more of the enforcement measures cited.10 The current wording of the Law was drafted after the
Knesset Finance Committee insisted that the Law include details of these factors.11 In effect, section 52ZZ of the Law
restricts the discretion granted to the panel, because, as it states, the panel is not permitted to deviate from the
factors defined in the Law.12

6. Zvi Gabay, Administrative Enforcement in Securities Law (Tel Aviv, Bursi, 2012) 216.
7. Ibid, 216-218.
8. See, for example, section 52AAA.
9. For example, exceptional personal circumstances do not exist in all cases, etc.
10. Zvi Gabay, Administrative Enforcement in Securities Law (Tel Aviv: Bursi, 2012).
11. Ibid, 261-218.
12. Ibid, 220.
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A review of the factors listed in section 52ZZ gives rise to the following conclusions:
One, this section does not outline an orderly, analytical method of reasoning that defines the manner in
which the factors are to be considered; rather, the factors are presented without clear guidelines on their
application The factors’ order of appearance is not necessarily the order in which they should be applied
when imposing enforcement measures. The factors appear as a list to be applied according to their relevance
to the circumstances of each case. The transcripts of the Finance Committee’s meetings to discuss the Law
and add this section to the Bill do not indicate that the factors are listed in the order of their importance,
and no mention was made that they should be applied in the order in which they are listed in the Law.
Consequently, the factor’s order of appearance in this section is not necessarily the order in which they are
must be applied in all cases.

Two, no weights are noted alongside the considerations. It is not explicitly stated that the first or second
factor (“the facts that constitute the violation” and “other factual circumstances of the violation”) is the key
consideration or is more important than the fourth factor (“steps taken to prevent repetition of the violation”),
for example.

Three, this section does not explicitly address several factors that are generally accepted internationally,
such as the factor of restitution of the gains that were made or the loss prevented by the commission of the
violation, as part of the theory of retributive justice that underpins criminal and administrative sanctions.13 In
this regard it is worth noting that the factor of restitution may have been excluded from the factors listed in
section 52ZZ because restitution is considered and listed as an independent enforcement measure that is
separate from the enforcement means of fines. These enforcement measures are not mutually exclusive and
this is apparently the reason that restitution does not appear in the list of factors that should be in criminal
and administrative sentencing.14
Similarly, there is no explicit reference to the uniformity in sentencing while taking into consideration the
current enforcement policy, that is to say, case law and prior decisions of the courts and the Administrative
Enforcement Committee, and previously determined maximum sentences. This factor may be included, under
“the Authority’s enforcement policy,” as explained below in the Sentencing Model.15
Furthermore, deterrence of individuals and the public is not noted explicitly, and it appears that this factor
may fall under the general factor of the ISA’s enforcement policy. In addition, after a thorough study of the
issue, we concluded that greater weight should be given to this factor when violations are driven by economic
motives, in contrast to the hard-core criminal offenses in penal laws.

13. In his article “The Principle of Blame,” Prof. M. Kremnitzer distinguishes between two types of administrative liability; One carries
administrative measures designed to remove or neutralize a danger (demolition of a dangerous structure, isolating an infectious patient, etc.),
and the second carries administrative measures designed to ensure that the statutory rules of caution are maintained. In the second are, the
purpose of imposing administrative liability is not only based on the prevention of future faults (which justifies sanctions such as administrative
fines, compensation to injured parties). According to this approach, administrative liability is also grounded in blame, but the test that
distinguishes it from criminal liability is the absence of (extremely high) level of protection? that characterizes the criminal field and constitutes
the foundation for punitive sanctions, including the moral and social opprobrium attached to it. Consequently, in the administrative field, a
minimum men rea of strict liability or, alternatively, negligence, is required. Kremnistzer, “Ikaron Ha’ashma” [The Blame Principle], Mehkarei
Mishpat [Law Studies](1996) 109, 115-116.
14. In any case, if restitution was not yet performed, this measure may be imposed as a separate sanction. If restitution was performed
voluntarily by the violator prior to the administrative proceeding, this measure is not imposed as a separate sanction and theoretically, it may
be integrated within the factors applied to determine the amount of the monetary fine, under the factor listed in section 52ZZ – “Amendment
of the violation.”
15. See inclusion of the secondary factor “previous enforcement” in the document on the Criteria for Directing Cases, published by the ISA,
which among other things list the factor of the Authority’s enforcement policy that is listed in section 52RR, concerning the relegation of cases
to criminal or administrative proceedings, based on the criteria in this section.

7

Structured Sentencing in Administrative Enforcement / Administrative Enforcement Department, Israel Securities Authority

Four, section 52ZZ does not refer to approved enforcement arrangements that typically include stipulated
enforcement measures. It is not clear whether the Enforcement Committee should consider only whether
the ISA Chair reasonably considered the conditions of the arrangement listed in section 52B (these are the
conditions listed in section 52RR, and the public’s interest in the enforcement arrangement (noted in section
54B), or whether the Committee also review the arrangement according to the factors appearing in section
52ZZ. It is worth noting that enforcement arrangements are not explicitly mentioned in section 52ZZ, and even
section 54B (in Chapter Nine 1, which concerns enforcement arrangements) does not refer to the factors
guiding sentencing that are listed in section 52ZZ. Furthermore, it is worth noting that the topic of enforcement
arrangements is regulated in Chapter Nine 1 Article A of the Securities Law, separately from ordinary
administrative enforcement proceedings, which are regulated in Chapter Eight “D” of the Law.
In the Inventec case, Judge Kabob, certifying the panel’s decision to approve an arrangement prohibiting
a CEO of a public company from serving as a senior officer in a supervised entity for a two-year period,
determined that when certifying or rejecting an enforcement settlement, the panel must, also take into
account the factor listed in section 52ZZ, if they are relevant to the case at hand.16
Section 52ZZ does not determine that enforcement measures should be more lenient in enforcement
arrangements, but a comparative study indicates that more lenient enforcement measures are imposed
in enforcement arrangements, due to savings in the time required to manage the proceedings, and the
violators’ willingness to assume responsibility for their actions. Consequently, the proposed model includes the
existence of an enforcement arrangement as a mitigating factor to be considered in imposing enforcement
measures.

To support the adoption of a structured sentencing model for administrative enforcement, we conducted a
comparative study on structured sentencing in Israeli criminal law and sentencing guidelines for securities violations
in criminal and/or administrative laws of foreign legal systems including England, the United States, and Australia.
Based on this study we gained insights on the optimal model for administrative enforcement of securities law,
obviously taking into account the provisions of section 52ZZ.

16. Civil File 16049-02-17 ISA Chair v. Yossi Benbenishti. Ruling of Judge Kabob certifying the enforcement measures against Benbenishti of
restriction on service as an officer for two years.
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2. Structured sentencing framework in administrative
proceedings against violators of securities laws
We believe that the principles of structured sentencing in administrative proceedings must be developed to ensure
they are consistent with the provisions of section 52ZZ of the Law, and coexist with them. Nonetheless, even given
these factors are stated in the Law, structured sentencing is justified: In the proposed structured sentencing model,
we suggest the order in which the factors should be applied, the various weights to be given to these factors,
and the secondary factors that should be considered within each of the listed factors. These guidelines create a
structured and uniform sentencing scheme, and create greater certainty for violators that are being prosecuted in
administrative proceedings. Structured sentencing ensures that no factor that is relevant to the case will be ignored,
and that all cases with similar features will be treated similarly.
Following are several of the guidelines used to develop the structured sentencing model for administrative
enforcement:

Sentences are structured according to a sentencing range determined in each case, based on its
circumstances.
In our review of the structured penalty models, we identified that several systems, such as English law, use a base
sentence determined according to predefined parameters, which functions as the basic sentence that is either
lessened or elevated according to the circumstances. In other structured sentencing regimes, structuring is
accomplished by defining a sentencing range in each case, which is similar to Israeli criminal law.
In Israeli criminal law, the sentencing range is determined anew in each case according to the circumstances stated
in law,17 while in the United States, the sentencing range is defined in a sentencing table that attributes different
weights to the factors related to the circumstances of the violation and the violator, and offers predefined sentencing
ranges, based on the typical features of each violation.18
In the Israeli legal system, administrative proceedings are a relatively new type of proceeding that have been
implemented for only eight years. We do not yet have available a large number of decisions, and as a result, there
are few sentencing decisions for typical cases that have no mitigating or aggravating factors.19 It is therefore not
practical to pre-define sentencing ranges for typical violations, as is the case in US law. Furthermore, when the
Committee determines a sentencing range on a case to case basis, greater discretion is afforded to the Committee,
which is the quasi-judicial body in these proceedings, as well as greater flexibility and individual consideration based
on the merits of the individual and the case. Therefore, structured sentencing begins with a determination of a
sentencing range in each case.
The second question we addressed in this context is whether the upper boundary of the sentencing range in
a specific case should be the maximum penalty stipulated by law alongside that violation, or should the upper
boundary be determined otherwise?
Studies of criminal law in Israel and other countries (such as England) show that the maximum penalties for
violations stated in law are significantly higher than the sentences imposed, and therefore they effectively are
theoretical sentences. One possible conclusion from the maximum sentences is a more general conclusion that
a more serious sentence appearing alongside a violation reflects society’s attitude toward that violation and the

17. See sections 40A-40I of the Penal Law 5737-1977.
18. US Sentencing Guidelines - https://www.ussc.gov/guidelines; Federal Sentencing: The Basics; United States Sentencing Commission https://www.ussc.gov/guidelines/primers/federal-sentencing-basics
19. A legal question that has not been decided in literature is whether the typical cases is the median case (where one half of the cases are
more serious and one half are less serious) or the mode case (the most frequent violation).

9

Structured Sentencing in Administrative Enforcement / Administrative Enforcement Department, Israel Securities Authority

importance of the interest that the law protects, and vice versa.20 In her article, Prof. Kanai noted a bill that sought to
reform the maximum sentences in Penal Law violations, on the basis of the agreement that a considerable portion
of these maximum sentences are unduly harsh.21 In our matter as well: Although the Administrative Enforcement
Law is a younger than criminal laws, it appears that the maximum sentences alongside the administrative violations
are especially harsh and will not be typically imposed in most cases. If we study the sentences currently imposed
in administrative enforcement proceedings, we see that the sentences, especially those imposed on individuals,
significantly depart from the maximum sentences defined for the violations in question.
Therefore, as described in the model described below, punitive measure is determined in each case and in each
violation,22 based on a basic set of factors that take into account the severity of the violation, deterrence potential,
previous sentencing history, and other considerations (see Stages 2 and 3 of the model).

The model considers the customary sentencing policy:
In Amendment 113 to the Israeli Penal Law, customary sentencing policy is one of the factors in determining
sentencing ranges.23 In English law, the base fine (base sentence) is determined as a percentage of the company’s
revenues and not according to the customary sentencing policy.24 The idea is that the revenues of the violating
company or individual are an indication of the violation’s implications and its impact on the market — the violation’s
damage or potential damage. It is further assumed that a company’s revenues may provide an indication of the
amount required to deter the company from re-violating. A review of the decisions of the enforcement committee
in England shows that in many cases the revenues factor does not reflect the severity of the violation in terms of
the harm caused, and the committee was forced to use another parameter. For example, in the matter of reporting
violations concerning changes in an officer’s holdings, the enforcement committee in England was of the opinion
that the appropriate parameter was not revenues but rather the value of the transactions performed by said officer,25
and this was also the case in other reporting violations. As a result, this parameter was not adopted as the main or
exclusive factor. As explained below, the revenues factors will be implemented in certain cases to determine the
sentencing range when a company’s revenues are a relevant indication of the expected range of the harm caused by
the violation, and specifically in cases in which there are no prior decisions on a specific category of violations and
therefore there no sentencing benchmark exists.
The position of Prof. Ruth Kanai and Dr. Oren Gezel, also applies to our matter. They argue that while the extant
sentencing policy does not always reflect the appropriate sentence, it does reflect the aggregated view of the
judges (in our case, the Enforcement Committee) on the appropriate severity of sentencing, and therefore should
receive considerable weight in determining the sentencing range. In most legal systems, severity of sentencing is a
convention that is determined according to customary practice. In practice, there is no choice but to assume that
the customary sentencing policy to some degree also reflects the appropriate policy.26 Furthermore, because at
the philosophical level, there are large differences between the assessments of different individuals and different
societies regarding the severity of the appropriate punishment, it is difficult to determine the appropriate punishment
without regard for existing social views.27

20. R. Kanai, “Structuring the Judge’s Discretion in Determining Punishment Following the Goldberg Committee,” Mehkarei Mishpat [Law
Studies] 15 (1999): 147, 174.
21. Ibid, 189.
22. A violation may comprise one or more related violations.
23. Section 40A of the Penal Law 5737-1977 (Amendment No. 113).
24. The Decision Procedure and Penalties Manual, Chapter 6.4
25.The Reckitt Benckiser Group (2015). Also see the MLI case (2015) and Exillion Energy Plc (2012).
26. O. Gezel and R. Kanai, “How to Determine Base Violations,” Hukim [Laws] C (2011): 155, 159. Lesley Saba, “Sentencing Level Searching for a
Theory,” Hukim [Laws] C (2011: 99, 134-135.
27. Gezel and Kanai, “How to Determine,” 159; Saba, “Sentencing Level,” 125-126, 131-133.

10

Structured Sentencing in Administrative Enforcement / Administrative Enforcement Department, Israel Securities Authority

Therefore, in the model described below, the upper sentencing boundary and sentencing range in each case are
determined on the basis of the Committee’s prior decisions, considering the circumstances of the commission of the
violation. We also believe that for sake of social values and equality, past decisions should not be ignored.
It is worth stressing that customary sentencing policy is merely one of several factors considered in assessing the
gravity of the violation, and should be used in combination with ISA positions on the appropriate sentencing policy
for the violation, as they vary from time to time, and which may be more or less lenient than customary policy.
Furthermore, the weight of this factor must not necessarily be identical when applied across violations. For violations
on which extensive sentencing decisions have been made, this factor should receive greater weight than when
assessing violations with few prior decisions.
An additional important point related to the determination of sentencing ranges based on customary sentencing
policy is that the base sentences/base sentencing range in the aforementioned legal systems refer to the
punishment imposed after a trial is conducted, and not to sentences imposed in plea bargains, because it is
legitimate to consider a violator’s admission of the violation and the savings to the authority’s time in conducting
the proceeding and the savings in judicial time of the panel as a mitigating circumstance, but it is not legitimate
to view a violator’s decision to go to trial as an aggravating circumstance.28 Consequently, given that the majority
of administrative enforcement decisions are rendered after an enforcement arrangement is finalized, the upper
boundary of the sentencing range for a specific violation should be somewhat higher than the average sentences
imposed in the past. In view of this, customary sentencing policy will be one of the factors in determining the
sentencing range.

The model emphasizes deterrence
The proposed model gives special emphasis to deterrence, and specifically when determining the sentencing range.
In Israeli penal law, the consideration of deterrence is relegated to fourth place and is taken into account only within
the determined sentencing range, and is not a factor that potentially affects the determination of the sentencing
range.29 We believe that this restriction of the deterrence factor should not be adopted in structured sentencing in
administrative proceedings on securities laws. The reasons for discounting deterrence in Israeli penal law included
skepticism regarding the effectiveness of general deterrence and a principled objection on grounds of justice. In
literature, opponents to deterrence believe that a deviation from the sentencing range on the grounds of deterrence
is problematic when the deviation is justified on grounds of the frequency and prevalence of the violation. Their
claim was that such determinations frequently lack a genuine factual foundation and the consideration of deterrence
might lead to unduly harsh sentences that are incommensurate with the severity of the violation.30
These concerns do not apply to in the case of economically motivated violations and offenses. Legal scholar
Teichman believes that a consequential approach that gives significant weight to the deterrence provides a clear
answer to the appropriate level of sentencing for economically motivated violations by rational violators.
Violators should be punished in such manner that minimizes the total costs to society caused by the violation.
Using deterrence as a consideration reflects a rational sentencing discourse.31 Furthermore, economic violations
frequently reflect quantifiable harm. Second, the arguments related to potential violators’ irrationality and criminal
laws’ ineffectiveness as a means of deterrence appear to be especially weak with respect to economic violations.
Economic violations are committed by sophisticated actors who are motivated by a desire to maximize their
economic gains. They plan their actions in advance, just as they plan other business moves. Consequently, their

28. Gezel and Kanai, “How to Determine,” 170.
29. Section 40F and G of the Penal Law 5737-1977..
30. R. Kanai, “Structuring the Judge’s Discretion,” Mehkarei Mishpat [Law Studies] 15 (1999): 147, 164-165.
31. D. Teichman, “Structuring Discretion in Sentencing: The Economic View,” Iyunei Mishpat [Studies in Law] 32 (2011): 649, 677.
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sensitivity to changes in the cost of their actions can be expected. It is worth noting that customary legal policy on
economic violations has, to date, focused on achieving general deterrence, based on the view that in such contexts,
deterrence dominates other factors.32
Attorney Yoni Livni also believes that in the case of white-collar violations that are tempting and instrumental,
sentencing may effectively repress violators’ motivation to commit an violation. Therefore, the factor of deterrence
has significant weight in such violations, whose prevention calls for sentencing that exceeds the violator’s expected
utility and thereby eliminates the motivation to commit the violation.33 Livni illustrates the judicial approach to
sentencing that gives significant weight to the consideration of deterrence in various categories of economic
violations (e.g., taxes, securities, anti-trust, bribery). It is worth noting that deterrence is almost the single factor in
corporate sentencing.
With respect to the argument that consideration of deterrence might seem unjust, it is evident that general
deterrence is a worthy aim of sentencing according to current sentencing on economic violations. There is nothing
wrong with promoting public welfare by punishing individuals who were cautioned in advance and nonetheless
elected to become involved in a violation of the law.34 The factor of deterrence also has a broad positive goal of
public education and instilling social values. Harsh sentencing conveys an educational message to the public that
confirms the significance of the social values protected by the penalties prescribed by law.35 In view of the above,
deterrence is a key consideration in the proposed model of structured sentencing.

The model integrates generally accepted considerations in other legal systems
Two important elements in determining sentencing severity recur in multiple legal systems. They are: the degree
of harm to the protected principle caused by the violation, and the mental element of the violation (in our context,
this also includes factors such as premeditation and fiduciary duty).36 These elements should be given weight when
applying the first factor “the facts that constitute the violation.”
Previous violations - This factor is listed in section 52ZZ(3). The question arises as to the weight that this factor
should be given. In penal law, courts previously attributed significant weight to this factor, but in Amendment 113, this
consideration was defined as a factor that may be considered within the sentencing range but is unable to affect the
sentencing range itself. In our view, previous violations should not constitute a major factor, both due to its position in
the section, and on its own merits. The majority of securities violators do not have a “history” of previous violations.
Therefore, it appears that the absence of previous violations should not be considered a mitigating factor, yet the
existence of previous violations should constitute an aggravating factor. That is to say, because the violator was
not deterred by the sanction imposed on them in the previous case, and re-violated, the sanctions in the case in
question should be harsher.
In criminal cases involving securities, the courts have held that economic offenses are almost always committed by
“normative” people and therefore the absence of previous offenses does not constitute a mitigating factor in their
case, but rather the opposite,37 or at the most constitutes a mitigating factor of moderate import.38

32. Ibid, 680-681.
33. Y. Livni, “White-Collar Crimes in Israel - Is Enough Being Done,” 15, 21, 24 [Nevo]; Teichman, “Structuring Discretion,” 41-43.
34. Teichman, “Structuring Discretion,” 683.
35. Y. Vaky and Y. Rabin, “Structuring Judicial Discretion in Sentencing: The Current Situation and Reflections on the Future,” Hapraklit [The
Attorney] 52 (2013) 413, 456.
36. Gezel and Kanai, “How to Determine,” 164-165.
37. Criminal File 445710-12-12 Israel Police v. Hagashi, paragraph 25 (Nevo, June 3, 2013).
38. Criminal File (Tel Aviv) 37235-12-11 Israel Police v. Rabin, paragraph 41 [Nevo, January 29, 2014).
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This approach is consistent with the position of the Administrative Enforcement Committee, which expressed its
opinion in a recent decision in the matter of MHR, and stating that it believes that the fact that this is the violator’s
first violation is not a mitigating factor, because this fact can be affixed to the majority of violators whose cases are
brought before it, and therefore has no impact or implications for the sentence warranted by the totality of the
circumstances.39
The violator’s economic status — When fines are imposed, the majority of legal systems consider the violator’s
economic circumstances. The idea is that only such consideration ensures that the amount of the fine matches the
severity of the violation and the specific circumstances of the violator. This approach ensures the principle of equal
impact in sentencing.40 An additional argument is that imposing fines in disregard of an violator’s economic situation
may create punitive measures that the public cannot tolerate. Fines would become impractical, violators would not
pay fines, and we would be forced to use court execution services in all cases, which would be a waste of resources.
Accordingly, Amendment 113 also determined that the violator’s economic situation may be taken into consideration
in determining the range of fines to be imposed.
The model, described in detail below, was developed on the basis of conclusions arising from the aforementioned
comparative study of legal systems. The model was inspired by the penal law system in Israeli law and the structured
framework of English securities laws. From the Israeli system, the model adopted the determination of sentencing
ranges, and from the English system it adopted a structure based on defined stages. The stages were designed on
the basis of the factors listed in section 52ZZ, while part of the factor of “the authority’s enforcement policy”, is also
taken into consideration in an earlier stage of the process.
As we implement these stages, we move within the sentencing range, and after the fifth stage in the process specific
sanctions are proposed, which may be reduced or increased in view of an enforcement arrangement signed in the
course of the process and/or due to the violator’s economic situation, always bearing in mind the interaction effects
of the various sanctions.

39. Administrative File ISA Chair v. MGR1 Investment Management and Investments Ltd and others, paragraph 34 “We do not accept the
Authority’s position…for the additional reason that this is the first violation of these respondents. This reason can be affixed to the majority
of the violators whose cases are heard before us and there is nothing in that to imply the required punishment, against the totality of
circumstances which are not easy…”
40. Ibid, 170.
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The Structured Sentencing Process for Administrative Enforcement
Part A

1

2

3

Examine other factual
circumstances related to
the violation that were
proven in the panel's
hearings

Examine the facts
that constitute the
violation

Examine considerations
of deterrence and
previous punitive
policy

Interim Stage
Determine the
sentencing range
based on
stages 1-3

Part B

4

Examine prior
violations

5

Actions taken by the
violator when the
violation was
discovered

6

The violator's
personal
circumstances

Determine the
enforcement measures
that reflect the ISA's
position

Part C
An enforcement
arrangement in the
early stages of the
proceeding will grant
a reduction in the
enforcement
measures

7

Examine additional
enforcement policy
considerations
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3. The model in detail41

1

A structured framework for monetary fines and restrictions on serving as an officer
1. “The facts that constitute the violation”42
This section does not include the word “severity” but its heading (“Imposing administrative means of enforcement”)
implies that it concerns the gravity of the violation, otherwise this sentence [heading] is meaningless. The
consideration of the gravity of the violation is found in all the legal systems that have a structured sentencing
framework.

Potential secondary considerations:

Is the violation listed in Part C of Schedule Seven, or in
other sections that determine a lower sanction [for this
violation]?

Was another type of administrative violation also
committed and attributed to the violator in this event
(see the Africa case47)?

Was the violation committed on with a mental element
that goes beyond ordinary negligence?

In addition to the violation, was the violation of
misleading the ISA also committed (see the Glycominds
case,48 the Therapix case,49 and MHR50).

Was the violation caused by essentially technical
factors (e.g., the Hagshama case,43 the Meitav case44)?
Does the violation involve a clear and significant
misstatement/ use of inside information/ manipulation
of securities prices? For example, in reporting
violations - what is the degree of the deception? In the
matter of the materiality of misleading items, see the
WIZE Pharm case 45 cf. the Glycominds Case;46 In the
matter of manipulation violations, a significant impact
on the price of trading volume will be an aggravating
factor; In inside information violations — whether the
matter is a clear case of inside information abuse.

41. See Table of Model, attached as appendix.
42. Section 52ZZ(1) of the Securities Law.
43. Criminal File 6/19 ISA Chair v. Hagshama.
44. Administrative File 5/17 ISA Chair v. Meitav Dash.
45. Administrative File 5/17 ISA Chair v. Wize Pharma Ltd. and others.
46. Administrative File 5/17 ISA Chair v. Glycominds Ltd. and others.
47. Administrative File 5/17 ISA Chair v. Africa Industries Ltd. and others.
48. Administrative File 5/17 ISA Chair v. Glycominds Ltd. and others.
49. Administrative File 5/17 ISA Chair v. Therafix Ltd. and others
50. Administrative File 5/17 ISA Chair v. MHR and others.
51. See Administrative File 4/13 ISA Chair v. Titan Investments Ltd.

Unprecedented circumstances of the commission of
the violation as a mitigating factor. Such circumstances
are considered mitigating factors because, no similar
decision was published before a decision was
rendered on this case, clarifying that the violation also
includes the circumstances in which it was committed.
For example, in the Titan case,51 the decision
determined, for the first time, that the distributors
are liable for trades based on information published
seconds preceding the trades. The decision clarifies
that such information was not known to the public
or made public, and therefore constitutes inside
information.
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2

2. “other factual circumstances of the violation that were proven in the panel’s sessions”52
At this stage, the gravity of the specific violation is considered based on the totality of circumstances that are not
considered the elements that constitute the violation but are related to the commission of the violation and do not
constitute personal circumstances. These circumstances may constitute either mitigating or aggravating factors:
Secondary considerations listed in the Law:

The scope of the violation - e.g., monetary value. For
example, in an inside information case, what is the
amount of the transaction? How many violations were
committed? Was the violation committed frequently or
was it a single incident? Persistence of the violation.

The injury caused by the violation: the estimated
tangible injury, which is monetarily quantifiable and
measurable, that stemmed from the violation and
could be reasonably expected (that is to say, the
violator knew or should have known that the violation
would cause potential injury).55

The gains produced
The loss prevented
With respect to gains and losses, in previous cases the
Committee noted that the ISA is expected to present
to the panel the respondents’ benefits or gains from
the commission of the violation.53 In the Committee’s
view, in the case of essentially economic violations,
there is no justification for enforcement measures
to be lower than the utility derived, if any, from the
commission of the violation, and an examination of this
point is important in assessing the proportionality and
reasonableness of the enforcement measures, even in
the case of an arrangement.54 It is worth noting that in
some cases it is not possible to assess the direct gains
or losses.

Assessment of potential damage should also take
into consideration the size of the violating entity.
On this point, English law shows that in certain
violations, a company’s turnover in the period of the
violation constitutes an indicator of the potential
injury potentially caused by the commission of the
violation. Therefore, in the matter or corporations,
the corporation’s turnover should be considered,
provided there is a correlation with the nature of the
violation, the tangible and potential damage caused
by the commission of the violation, and the size of the
corporation.

52. See section 52ZZ(2) of the Securities Law.
53. Administrative File 7/17 ISA Chair v. Basadano Initiatives and Investments Ltd, paragraph 22.
54. Administrative File 7/17 ISA Chair v. Intrade Ltd, paragraph 12. See similar statements in several previous decisions by the Committee:
Administrative File 3/15 ISA Chair v. Kirstein, paragraph 11; Administrative File 4/15 ISA Chair v. Volosky, paragraph 18; Administrative File 7/16
ISA Chair v. Shlisselberg, paragraph 7 of the panel’s decision; Administrative File 7/17 ISA Chair v. Basadano Initiatives and Investments Ltd,
paragraphs 22-29. It should be noted that these cases do not concern reporting violations but rather securities fraud and cases involving the
offering of securities without a prospectus, and in both cases the gains and losses are quantifiable.
55. See this test in US law.
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Additional circumstances not stated in the Law:
Was the violation committed in a systematic or
premeditated manner?

For individual violators - Did the violator breach their
fiduciary duty or professional code of conduct?

Did the commission of the violation involve
sophistication?

For corporate violators - Was the violation committed
in any environment of flawed controls and corporate
governance?

The nature of the violating company and its status in
the capital market
The nature of the individual violator and their status
in the capital market and in a specific public company,
and the individual’s relative role in the commission of
the violation.56

For reporting violations - Did the company and its
organs encounter difficulties in fulfilling their reporting
requirements due to a third party (see the Mivtah
Shamir case57).

56. In English law, the reference is to the individual’s status, responsibility, and experience.
57. Administrative File 1/12 ISA Chair v. Mivtah Shamir and others.
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3. The enforcement policy - Part A - Deterrence58
Section 52ZZ lists, “the Authority’s enforcement policy” as the sixth consideration. As we noted, the law does not
require that the factors in this section necessarily be applied in their order of appearance. Therefore, and as
noted above, in view of our desire to give weight to deterrence and to customary sentencing policy, we divide the
enforcement policy factor into two parts. The first part should be considered in determining the sentencing range,
and should include considerations of deterrence and customary sentencing policy, while the second part, which
should include mitigating factors within the enforcement policy, should be performed in the final stage of the
process, in line with the order in which the factors in section 52ZZ are listed.
Deterrence is a significant and important factor to be considered. As noted above, one of the flaws that legal
scholars identified in Amendment 113 to the Penal Law in our legal system is the relegation of this factor to the fourth
stage in the process, as one of several potential factors that may be considered within the sentencing range. In
our view, this factor should be one of the key factors that affect the classification of a case, and consequently the
spectrum of sentences within the sentencing range. This is the case in English law, where deterrence is used as
a factor to increase monetary fines in the fourth stage of the process, after all other remaining factors have been
considered.
Deterrence - the need to deter individuals or the
public. This factor is based on the desire to prevent
violations of the law due to the harm they cause to
the social and public order and to the security of
other individuals in society. Utilitarian sentencing
seeks to impose on the violator a cost that “teaches
them a lesson” and prevents them from re-violating
in the future due to their fear of the consequences
of committing the violation. Furthermore, punishment
of the individual signals to all potential violators to
desist from considering the commission of an violation
because they will be brought to justice and forced
to pay a price for their actions. In the interest of
deterrence, the amount of a fine must exceed the
potential utility to the violator (where such utility is
quantifiable).59

58. Section 52ZZ(6) of the Securities Law.
59. See similar statements by Livni, “White Collar,” 15, 20.

Within this factor, previous sentencing policy should
also be taken into consideration, but taking into
consideration the appropriate sentencing range for
each punitive measure within the violation, in each
case.
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Interim stage - Determining the sentencing range
It is proposed to determine the sentencing range after considering the first three factors. The sentencing
range will be determined on a case by case basis, and in each case, the sentence will be reduced or elevated
in the following stages of the process. The upper boundary of the sentencing range refers to violations
with no mitigating circumstances, after considering the gravity of the violation, the violator’s circumstances,
deterrence, and previous sentences. Next, the majority of factors are effectively mitigating factors, and few
factors will increase the sanction; In rare cases will these factors increase the sanction beyond the upper
boundary of the sentencing range.
Each sentencing range refers to a specific violator, based on the degree of the violator’s involvement in the
commission of the violation.
The sentencing range for monetary fines will be defined separately from the sentencing range for restrictions
on serving as an officer, yet both will be determined from a comprehensive perspective of the enforcement
measures warranted and the composition of sanctions in each case (including additional sanctions stated in
the Law such as rectification and prevention of recurrence).
If the pleading include several different violation events, a sentencing range will be determined for each
event separately. If several violations were committed and can be considered to have been committed
within a single event, a single sentencing range will be determined for them and used to determine the total
sentence.60 If several sentencing ranges are determined, the panel will determine whether the penalties
should be concurrent or consecutive.
In its sentencing arguments presented to the Committee, the ISA will propose an appropriate sentencing rage
for each case and each violator, and a final sentence after all stages of weighing the factors. In this manner,
sentencing will be individualized to each violator and the circumstances of the case, as appropriate, and will
reduce the degree of the panel’s discretion.
According to this model, the sentencing range is effectively determined based on the conceptual gravity of
the violation, and a consideration of the circumstances of the commission of the specific violation, taking into
account the previous sentencing policy and the issue of deterrence.

60 Vaky and Rabin“ ,Structuring Judicial Discretion ”.The authors suggested to distinguish between whether the acts should be defined as a
single event or several events ,based on a number of measures - It will be a single event if it involves conduct that gave rise to several violations
concurrently ;it will be a single event if it involves a single continuous action that cannot be divided into sub-actions ;If it involves a sequence of
consecutive actions ,each of which is a separate link ,then it is a number of events ;A sequence of actions across time and space generally create a
single event ;When extensive harm is caused by the events ,they should be split into several events ,by violation.

19

Structured Sentencing in Administrative Enforcement / Administrative Enforcement Department, Israel Securities Authority

4

4. “the existence or absence of previous violations”61
In section 52ZZ, this factor may be used as a mitigating factor or an aggravating factor. As explained above, since
most violators do not have a history of previous securities violations/violations, the absence of previous violations
should not be considered a mitigating factor. This was also the opinion expressed by the Committee in a recent
ruling that the panel, when imposing administrative enforcement measures, would consider only as an aggravating
factor whether the violator had a history of compliance with the Law, and specifically, whether the violator is a
recidivist in securities laws. This is the case because the existence of previous violations may justify the selection of
a harsher enforcement measure or a certain type of enforcement measures.62

For companies - We will take into consideration
previous securities violations under Chapters Eight “C”
and Eight “D”, and the commission of criminal offenses
under the laws that vest power in the ISA, or economic
offenses under the Penal Law.
For individuals - as above.

61. Section52 ZZ )3(of the Securities Law.
62. Gabay, “Administrative Enforcement”, 223-240.

The factor will be more dominant in the case of
violations of the same category, and violations
committed within a five-year period of the time the
administrative process is conducted.
Applying this factor may result in viewing the case as
belonging to the upper band of the sentencing range
or, in special cases, as even extending beyond the
sentencing range.
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5

5. “Steps taken by the violator when the violation was discovered”63
In the Law, two factor are listed under this factors. The main purpose of this section is to affect potential violators’
conduct by incentivizing them to disclose violations and make the appropriate reports to the ISA and the public
investors.64 Such conduct may be a mitigating factor or an aggravating factor.
“Stopping the violation at his initiative and reporting it to the Authority”

In the matter of discontinuing the violation Discontinuing the violation at the violator’s initiative65
at an early stage of the commission of the violation
constitutes a mitigating factor. This factor will have a
reduced mitigating effect if the violator stopped the
violation at his initiative but the violation could have
been stopped earlier.66 In the case of an extreme delay,
no leniency will be granted for this factor.
If a violation was committed despite a warning and/
or caution by the ISA to the violator, either personally
or within a general warning or caution, this factor will
function as an aggravating factor. This also applies to
the case in which an individual or company previously
gave assurances or assumed obligations toward the
ISA with respect to the commission of a violation, and
said promises or obligations were not fulfilled, and
the violation effectively constitutes a breach of those
obligations.

On this issue, if the notice of the violation and its
cessation are given within a report by a reporting entity
to the public, without addressing said notice directly
to the ISA, the notice may be considered a notice, as
this term is defined in the Securities Law, provided that
the information is conveyed in a clear and prominent
manner.
If the violator discontinued the commission of the
violation at their own initiative but made no report to
the ISA, limited leniency will be granted.
If the violator reported the violation to the ISA but did
not discontinue its commission - no leniency will be
granted.
Leniency will be granted within the sentencing range.

The violator reported to the ISA that they stopped
committing the violation - This is a mitigating factor if
the notice is given in a reasonable timeframe, and is
clear and comprehensible. If the notice of the violation
and its cessation are not as clear as required by the
circumstances, little or no leniency will be applied.

63. Section52 ZZ )4(of the Securities Law.
64. Gabay, “Administrative Enforcement”, 223-240.
65. If the violator discontinued the violation ,but not of their own initiative ,no reduction in sentence should be made in respect of this element.
66. See the decision of the Administrative Enforcement Committee panel in Administrative File 8/17 ISA Chair v. Ynon Amit and Irit Franko,
February 12, 2019.
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“Various steps taken to prevent repetition of the violation and mitigating their impact on the harm
caused”
The degree of leniency is determined according to the nature of the violator’s actions and their effectiveness:
Did the violator act quickly to cure the violation and
prevent its recurrence?
Did the violator take the required action to prevent and
control similar violations? For example, did the violator
amend their internal enforcement program? Did they
take steps to enhance instructions to employees,
correct procedures, add controls, etc.?
Did the actions to rectify the violation and prevent its
recurrence involve all the parties (in the violator) that
were directly or indirectly responsible for the flaws?
If the flaws reflect a systemic problem, were the
actions to prevent their recurrence sufficient?
Examples of such actions include a comprehensive
amendment to the entire internal enforcement
program, hiring additional compliance officers, and
improving the control systems.

Did the violator cooperate with the administrative
inquiry or the supervising departments of the ISA? It
is worthwhile noting in this context that the fact that
an administrative proceeding is underway and the
defendant denied the charges, does not constitute an
aggravating factor.
Actions to mitigate the damage, for example restitution to customers or unit holders, where relevant.
Leniency is within the sentencing range.
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6

6. “Personal circumstances of the violator”
Personal circumstances of the violator that led to the
commission of the violation
Following are examples of personal circumstances
that led to the commission of a violation. This is not an
exhaustive list of circumstances.
The mental element that led to the commission of the
violation (see the Lipshitz case67 and the Plony case68).
Economic stress that led to the commission of the
violation, for example, following a family member’s
illness (see the Kirstein case69).

other exceptional personal circumstances
Following are examples of other exceptional personal
circumstances. This is not an exhaustive list of
circumstances.
A serious illness of the violator (see the Shimon
Zefanya case70) or their family member (see the
Lipshitz case71), which entails a considerable financial
outlay that affects earnings potential and the possibility
of paying a fine.
Significant economic stress (for example, multiple
debts and lawsuits filed against the violator).

Leniency is within the sentencing range.
The fine may be reduced significantly or waived
altogether if the fine potentially causes considerable
economic hardship to the violator. In its decisions, the
Committee adopted criminal case law on this matter
and took into consideration the economic situation of
individuals and companies.72
Leniency will be limited or withheld if an element of
dishonesty in the violator’s conduct is discovered, if
deterrence is required, or if the violator accrued direct
monetary gains from the violation.
In the case of a company, the sanction may be
reduced considerably due to economic distress, if
the fine leads the company to a state of insolvency or
causes harm to the market or to consumers.
The sanction may be reduced due to the significant
adverse effects caused to the violator by the violation,
such as dismissal from their place of employment or
other sanctions imposed on them73.

67. Administrative File 6/13 ISA Chair v. Lipshitz.
68. Administrative File 10/16 ISA Chair v. Plony.
69. Administrative File 3/15 ISA Chair v. Eliyahu Kirstein.
70. Administrative File 6/17 ISA Chair v. Spitz Models Ltd, Shimon Zefanya and others.
71. Administrative File 3/15 ISA Chair v. Lipshitz.
72. In the matter of companies - Administrative File 8/16 ISA Chair v. Therafix Bioscience Ltd., paragraph 11; Administrative File 1/17 ISA Chair v.
Nagar and others, in which the Committee took into account its financial situation in effective civil enforcement against the company. In the
matter of individuals - see for example, Administrative File 5/16 ISA Chair v. Hananya Cohen; Administrative File 6/16 ISA Chair v. Yehuda Hakim.
73. An administrative case, concerning slight violations of the Advising law, was closed on the basis of this argument.
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7

7. “The Authority’s enforcement policy” - Part B
The Bill states that selecting this factor will facilitate the adjustment of enforcement procedures to the violations
that are actually being committed in the capital market, and to the varying needs and features of the market.74 Note
that the Authority’s enforcement policy potentially encompasses multiple elements and issues. As noted above,
This factor is divided into two parts, which are considered in two distinct stages of the structured framework. In the
first stage, factors that might increase the enforcement measures are considered, while in the second stage, after
the sentencing range is determined, and additional secondary considerations noted in the Law are applied, the
secondary factors that fall under this factor are taken into consideration in the violator’s favor.

There is an interaction effect between monetary fines
and restrictions on service as an officer. At this stage,
we present our opinion on these interaction effects.
In cases in which distressful economic circumstances
exist, monetary fines may be replaced by restrictions
on service as an officer, in order to express the gravity
of the case, which would, according to the various
parameters, call for enforcement measures at the
upper portion of the sentencing range; and vice versa,
restrictions on service as an officer may be reduced
by proportionately increasing the monetary fine, in
view of the violator’s central status in the company
and their role in the management of the company, and
the impact of such prohibition on the company and its
shareholders.

Is this a preliminary implementation of the provisions
of the Law? The ISA’s policy, which is based on criminal
case law, is that in the initial application of a law,
the violator should not be subject to the maximum
sentence.75
Does the case involve a new company whose
circumstances call for leniency?
Factors in the violator’s favor, within the sentencing
range.

Time elapsed and implications - Has a considerable
period of time elapse since the commission of the
violation, and should the punishment be reduced as
a result. The Committee should consider whether the
punishment should be reduced if the administrative
proceeding was opened after violator’s case was
part of a criminal investigation and was subsequently
closed.

74. Proposed Increased Efficiency of Enforcement Procedures at the Israel Securities Authority( Legislative Amendments )Law.440 ,5770-2010
75. See the decision of District Courts in the matter of Spectronics on the appeal against a monetary fine according to Chapter Eight “C” of
the Securities Law (an additional administrative proceeding in the Securities Law), according to which the base amount of the fine should be
reduced by 25% in a case where the fine is imposed for the first time by law [Administrative Appeal 4203-10-13 Spectronics v. ISA Chair and
others].
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Determination of the enforcement measures required in the case
After determining the sentencing range in the interim stage of sentencing, the type and amount (e.g., amount
of the monetary fine, the length of the restriction on service) of the enforcement measures proposed to the
Enforcement Committee will be determined

Enforcement arrangement reduction –
The ISA encourages administrative enforcement arrangements, which it views as a legitimate manner of
achieving its enforcement aims and concluding enforcement procedures in a rapid, efficient, and costeffective manner. Differently from a commercial contract, an enforcement arrangement is an enforcement
action performed by the regulatory authority against an individual or company, with their consent. The ISA will
consider whether the arrangement serves to protect the public of investors and other aims, such as conveying
a clear, consistent message to the market. The ISA will approve an enforcement arrangement only in the
appropriate cases, in which the terms of the arrangement lead to an appropriate outcome
After the amount of the fine and the period in which the violator is prohibited from serving as an officer are
determined, an enforcement arrangement in the presentencing stage will lead to a 15%-30% reduction in the
enforcement measures, based on the degree of admission. On this point we are inspired by English law. It is
worth noting that encouragement of enforcement arrangements is part of the “enforcement policy” factor
noted in section 52ZZ, and is also mentioned in the ISA Enforcement Policy document published in July 2019.76
• Reduced sentencing in enforcement arrangements are granted only in the preliminary stage of the case,
in the 45-day period beginning from the date the administrative pleadings are filed, before an answer is
filed.77
• It is worth noting that if the violator contacts the ISA at the beginning or in the course of the
administrative inquiry, before the pleading is filed and offers an enforcement arrangement and the offer
is accepted, the violator will receive a reduced sentence, in line with the ISA’s policy on enforcement
arrangements (as stated in the aforementioned policy document), and as part of its efforts to encourage
enforcement arrangements in administrative proceedings.
• A reduction of 30% will be granted if the violator fully admits to the facts and to the commission of the
violation in the arrangement.
• A reduction of 15%-20% will be granted if the violator fully admits to the facts but does not admit that
the facts constitute a violation.
Reaching an enforcement arrangement at a more advanced stage of the proceeding will not entitle the
violator to a reduced sentence. No reduction in sentence is granted in an enforcement arrangement if the
violator partially admits to the facts and consequently does not admit to the violations.

76. http://www.isa.gov.il//ואכיפה20%חקיקהenforcement8/Documents/ISA_ENFORCE.pdf..
77. We note that section52 VV of the Law grants violators a period of 45 days from the filing of the administrative proceeding to file their answer in
writing .In our experience ,violators typically request and extension ,based on the scope of the file and the speed in which representation is obtained.
It is our view that a reduced sentence should be granted only where violators make a request within the official period of time allotted by law.
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The structured sentencing model for administrative enforcement Executive summary78
Highlights
This structured sentencing model is based on the factors listed in section 52ZZ of the Securities Law, with the
addition of the order in which factors and secondary factors are to be weighed in a structured manner.
Structured sentencing is designed to be applied separately to monetary fines and to restrictions on service as
an officer/suspension of licenses or permits.
First, a sentencing range is determined on the basis of three factors, and the enforcement measures are
determined within this range (or may depart from the sentencing range, as a function of specific factors).
At the conclusion of the sentencing process, the type and amount of enforcement measures are determined.

Enforcement arrangements - Reduced enforcement measures
An enforcement arrangement within an administrative enforcement proceeding is a legitimate method for
achieving the aims of enforcement and concluding the enforcement proceeding in a rapid, efficient, and costeffective manner. Enforcement arrangements are also beneficial for violators as they create certainty with
respect to the outcome of the proceeding and allow violators to minimize their litigation costs.
As part of its enforcement policy, the ISA encourages enforcement arrangements in administrative proceedings.
If an enforcement arrangement is signed in the preliminary stage of a proceeding, enforcement measures will
be reduced by 15%-30%, as a function of the timing of the arrangement and extent of the violator’s admission.
The preliminary stage is defined as the period beginning at the commencement of the administrative inquiry
and ending when the violator files an answer to the pleading.

78. See Structured Sentencing Model above, for a discussion of the model’s underlying principles, conclusions of a comparative study
and analysis of several jurisdictions, conclusions of the desired sentencing model, and detailed explanations of the general structure of the
proposed system and its stages.
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The Model:

1
2

Gravity of the violation - “the facts that
constitute the violation”79
These facts are: the classification of the violation within the
Law;80 the mental element at the time of the commission of
the violation; existence of a technical cause; existence of
clear-cut and significant misstatement, inside information or
price manipulation; existence of an additional administrative
violation in a single event (specifically, deception of the ISA);
unprecedented circumstances of the commission of the
violation, to be used as a mitigating factor.

“other factual circumstances of the
violation that were proven in the panel’s
sessions”81
Secondary factors stated in the Law: extent of the violation
and its persistence; the profit realized; the loss prevented;
tangible or potential consequential damage (taking into
consideration the size of the violating entity)
Additional secondary factors:82 Was the violation
premeditated and committed methodically?;
the sophistication of the violation; the type of violating
company and its status in the capital market; the type of
individual violator and their status in the capital market and in
a specific public company; the individual’s relative role in the
commission of the violation; Did the individual violate their
fiduciary duty or professional code?

This factor is
part of the
foundation for
determining
the sentencing
range

Violating company - Was the violation committed in an
environment of ineffective controls and flawed corporate
governance? At the time of the commission of the violation,
did the company implement an effective internal enforcement
program? In reporting violations, did the company and
its organs encounter difficulty in meeting the reporting
requirements due to a third party?

79. Section 52ZZ(1) of the Securities Law 5728-1968 (“the Securities Law”).
80. Does the violation appear in Part C of Schedule Seven of the Securities Law or in other parts in which the sanction is lower?.
81. Section 52ZZ(2) of the Securities Law.
82. Sub-section (2) lists examples of secondary factors, but this is not an exhaustive list.
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3
Interim
stage

Enforcement policy Part A:83
Deterrence - the need to deter an individual or the
public
Previous sentencing policy

This is
part of the
foundation for
determining
the sentencing
range

Determine the sentencing range based on stages 1-3
A sentencing range is determined on a case by case basis. The following stages
will determine the position of the enforcement measures within this range: the
application of mitigating factors will adjust the maximum enforcement measures
in the sentencing range downward, while the application of aggravating factors (in
phases 4-7) will lead to the imposition of maximum measures or in rare cases, to
enforcement measures that exceed the sentencing range.
In each case, a sentencing range will be determined for each violator separately
based on the degree of their involvement.
A sentencing range will be determined separately for monetary fines and for
restrictions on service as an officer, based on a comprehensive view of the
combination of enforcement measures imposed.
If the pleading includes several distinct violation events, a sentencing range will be
determined separately for each, unless the violations may be considered a single
event.
If several sentencing ranges are determined, the panel will determined whether the
enforcement measures will be concurrent or consecutive.

4

“the existence or absence of previous violations”84
Previous violations - violations of securities laws under
Chapters Eight “C” and “D,” and the commission of criminal
offenses under the laws that vest powers in the ISA, or
economic offenses under the Penal Law.
Greater weight is given in the cases of violations of the
same class or violations committed within the 5-year
period preceding the commencement of the administrative
proceeding.

Aggravating
factors
only,85 lead to
enforcement
measures at
the maximum
of sentencing
range, or even
in excess of the
maximum

83. Section 52ZZ(6) of the Securities Law.
84. Section 52ZZ(3) of the Securities Law.
85. See above why it is our position, based on decisions of the courts and the Committee, this factor should be used only as an aggravating
factor in administrative enforcement of the Securities Law.
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5

“steps taken by the violator when the violation was
discovered, including stopping the violation at his initiative
and reporting it to the Authority, various steps taken to
prevent repetition of the violation and reduction of the
consequential damage that was caused”86
Stopping the violation - must be at the violator’s initiative
and at a relatively early stage; If stopped at a later stage, this
will not be considered a mitigating favor; less leniency will be
granted if the violation could have been stopped earlier but
was not; an aggravating factor is whether the ISA cautioned
the violator and/or the public and the violator committed the
violation nonetheless; an aggravating factor is whether the
violator previously assumed an obligation to the ISA related
to the violation and the violation also constitutes a breach of
that obligation.
Notification to the ISA that the commission of the violation
was stopped - This is a mitigating factor if the notice
was given within reasonable time; the notice is clear and
comprehensible; notification may be made within another
report if it is made in a clear and prominent manner; If the
violator stopped the violation of their own initiative but failed
to notify the ISA, this factor will have a limited mitigating effect
on sentencing.

Mitigating
factor within
the sentencing
range, based
on the
circumstances
of the case

If the violator notified the ISA but did not stop the violation,
this will not be considered a mitigating factor.
Steps to prevent repetition of the violation and reduce
the damage caused by the violation - Did the violator act
promptly to cure the violation and prevent its repetition;
Did the violator take the proper steps to prevent and treat
similar violations; Were all the responsible parties involved
in correcting the flaws; If the flaws reflect a systemic issue,
were the actions taken to prevent repetition sufficient; Did
the violator cooperate with the administrative inquiry or the
supervising departments;87 Were actions taken to mitigate the
consequences.

86. Section 52ZZ(4) of the Securities Law.
87. The fact that an administrative proceeding is being held and that the violator does not admit to the violations attributed to him in the
pleading will not be held against the violator.
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6

“personal circumstances of the violator that
led to the commission of the violation or other
exceptional personal circumstances”88
Personal circumstances that led to the commission of the
violation - a mental state that led to the commission of the
violation; financial stress resulting from a personal illness of a
family member that led to the commission of the violation.

Exceptional personal circumstances, serious illness of the
violator or their family member that entails serious financial
outlays that affect their financial situation

Significant financial hardship
Little or no leniency will be granted if an element of dishonest
conduct is discovered, or if deterrence is required, or if direct
financial profit was gained from the violation.

Mitigating
factor within
the sentencing
range, based
on the
circumstances

Main mitigating
factor - reduces
or eliminates the
fine.

If the violator is a company, the sentence may be significantly
reduced if a fine would lead to insolvency and/or cause
damage to the market.
Significant adverse effects on the violator caused by the
violation, such as dismissal, may be a mitigating factor.

7

“the Authority’s enforcement policy” - Part B89
At this stage, the interaction effects of the fine and other
enforcement measures should be taken into consideration.
Additional factors:
Time elapsed and implications;
First application of the law?
New company whose circumstances justify leniency?

88. Section 52ZZ(5) of the Securities Law.
89. Section 52ZZ(6) of the Securities Law.

Mitigating
factor within
the sentencing
range, based
on the
circumstances
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At this stage,the types and amounts of enforcement measures are determined (e.g., amount of fine,
period of restriction on service as officer, etc.) and proposed to the Committee.

15%-30% reduction in the fine and/or period of restriction on service as officer will be offered if an
enforcement arrangement is signed in the preliminary stage of the proceeding, based on the violator’s
degree of admission.90

90. Encouragement of enforcement arrangements is a separate factor within the enforcement policy factor in Section 52ZZ (6) and is also
mentioned in the ISA Policy Paper on Enforcement Policy published in July 2019. http://www.isa.gov.il/ואכיפה20%חקיקה/enforcement8/
Documents/ISA_ENFORCE.pdf
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